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Foreword

The first thing to do for the Court of Justice of the European Union with an incom-
ing case is to choose the judge rapporteur and the Advocate General responsible
for the opinion. The date of registration determines the President of the Court,
responsible for the nomination of the judge rapporteur, and the First Advocate
General, responsible for the nomination of the advocate general competent for the
case. In the Bosman case the date of registration was 6 October 1993. The next
day, a partial replacement of the Court took place. So the outgoing President took
no decision on the Bosman case. The nomination of the judge rapporteur took
place after that date. Ole Due was the Court’s President, and Marc Darmon the
First Advocate General. Together, they nominated the same persons originally
nominated for the first Bosman case C-340/90, registered 15 November 1990. The
President (already Ole Due) had then nominated as judge rapporteur Federico
Mancini, and the then First Advocate General Francis Jacobs had nominated
myself as competent Advocate General. In the second Bosman case C-269/92, reg-
istered on 15 June 1992, these nominations had been maintained. On proposition
of the judge rapporteur and the Advocate General the full assembly of the Court
decided to keep the case before the full court. Mancini was a football fan and
reader of the ‘Gazetta dello Sport’. His référendaire Vittorio Di Bucci' was in
charge of the case. I had a référendaire named Gerhard Grill,” who was also very
knowledgeable about football. He was charged with the preparation of the case.
The parties to the case, the European Commission and the French and Italian
governments, handed in briefs and participated in the hearing on 20 June 1995.
The Italian Prime Minister at that time was Silvio Berlusconi. The French minister
for culture and justice, Jaques Toubon, even assisted at the hearing. For their part,
the Danish and German governments participated only in the hearing. Originally,
the German (Kohl) government had not intended to join the procedure. But at the

'Now director and principal legal advisor, legal service of the European Commission.
*Now director at the European Ombudsman.

vii



viii Foreword

demand of the State government of Baden-Wiirttemberg it acted at the hearing on
the side of the football associations, like France and Italy. Indeed, the finance min-
ister of Baden-Wiirttemberg at the time was Gerhard Mayer-Vorfelder, who was
also presiding the VfB Stuttgart, a prominent German Bundesliga club. The only
government that sided with Bosman was the Danish government. The best plead-
ings in my mind were made by the agent for the Commission, Ms. Wolfcarius
who, different from the earlier written submissions of the Commission, pleaded
in favour of Bosman. After the hearing there was a dinner of the Court in honour
of the French minister. Returning home that evening I watched the late edition of
the German first TV news programme, which gave a rather positive report of the
hearing.

My opinion in this case was scheduled immediately after the summer recess
of the Court. So it had to be prepared during the summer vacation. But before we
could start, the opinion for another case (C-101/94) had to be finished. Its pres-
entation was scheduled for July 13 1995. After that I had planned a trip to the
‘Chateaux de la Loire’. Before leaving I discussed the line to be followed in the
opinion with Gerhard Grill. He drafted the opinion and faxed chapter after chap-
ter of the draft to the various ‘chateaux’ of the Loire Valley. I studied them and
returned them to Mr. Grill with my comments. There were few comments.

Much attention was given to the question of admissibility of the preliminary
questions raised by the national court. Both questions (on the transfer system and
especially the nationality clause) were considered to be inadmissible by several
governments and by the Commission in its written submissions. We considered the
arguments against admissibility on more than 12 pages and refuted them. We saw
no reason for the Court not to give the preliminary ruling and the Court followed us.

During the preparation of the opinion I received several phone calls from the
German political world offering more information on the subject. I thanked them
for the offer, but told them I could only use information that was also in the hand
of the judges and that the occasion for sharing such information had been the hear-
ing. So there was no use in giving me now such information. In no other case in
my career of almost 14 years at the Court have I been exposed to such efforts to
take influence on a case. The political influence and power of football cannot be
overestimated. Another example illustrates this fact. After the judgement I was
invited to participate in a broadcast of the second German TV channel (ZDF)—
‘Das aktuelle Sportstudio’—together with a representative of the football associa-
tions to talk about the consequences of the judgment. A few days before the event
I got a fax from the moderator that the discussion would not take place because the
representative of the football associations was unavailable. If you switched on the
broadcast that Saturday you could however see the representative of the football
associations criticizing the judgment and nobody contradicted him.

As you probably know, the opinion pleaded for the admissibility of the case
and for the incompatibility of the football rules with the freedom of movement
for workers seen as containing a general prohibition of restrictions on the freedom
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of movements, a prohibition of discrimination on grounds of nationality, and a
prohibition of agreements restricting competition. The echo of the opinion in the
media was split in two camps. The general media and especially the UK media
were favourable to my views. In fact, it is probably the only case in my career at
the Court for which I have been stopped in the streets, clapped on my shoulders
and commented: Well done! On the other side, the media close to sport in general
and particularly to the national football associations and UEFA were very critical.

Not being satisfied with the opinion, UEFA requested the Court to order a
measure of inquiry with a view to obtaining fuller information on the role played
by transfer fees in the financing of small or medium-sized football clubs and the
consequences of their possible disappearance. After hearing my views on the mat-
ter, the Court considered that the application should be dismissed. Indeed, it was
made at a time when the oral procedure was closed. The Court held that such an
application could be admitted only if it relates to facts which the party concerned
could not put forward before the close of the oral procedure. This was not the case
here. Moreover, the question was raised whether the aim of maintaining a balance
in financial and competitive terms, and in particular that of ensuring the financing
of smaller clubs, could be achieved by other means such as a redistribution of a
portion of football income from television—in particular by Mr. Bosman in his
written observations. Obviously the football associations had been confronted with
that issue even before the hearing. The opinion treated this matter under the head-
ing ‘Maintenance of the financial and sporting equilibrium’.’

So the stage was set for the rendering of the judgement.

The judgement largely followed the opinion. Thanks to it, for the first time,
millions of people learned that in ‘Europe’ they have individual rights and judges
who protect them. This book celebrates the importance of the Bosman judgement
as a fundamental case for the application of EU law to sport and for the dialogue
that it fostered between sports governing bodies and the EU institutions. The
book, which covers a wide range of subjects, demonstrates the living legacy of the
Bosman ruling.

Prof. Dr. Carl Otto Lenz
Advocate General at the Court of Justice in Bosman

*(para 218-234).



Contents

1 Introduction........... .. ... .. .. . 1
Antoine Duval and Ben Van Rompuy

2 He Was not Alone: Bosmanin Context......................... 13
Borja Garcia

3 Bosman: A Legacy Beyond Sports. ............................ 31
Mattias Derlén and Johan Lindholm

4 Nationality Based Playing Quotas and the International
Transfer System Post-Bosman .. .............................. 51
Simon Gardiner and Roger Welch

5  The FIFA Regulations on the Status and Transfer of Players:
Transnational Law-Making in the Shadow of Bosman............ 81
Antoine Duval

6 EU Competition Law and Organisational Rules . . . ........... ... 117
Katarina Pijetlovic
7  EU Control of State Aid to Professional Sport: Why Now? ........ 153

Ben Van Rompuy and Oskar van Maren

8 The European Social Dialogue: A New Mode of Governance

Richard Parrish

9  Governing in the Shadow of Bosman: A Principal-Agent
Perspective on Sports Governance andthe EU ............... ... 213
Arnout Geeraert

10 The Lex Sportiva and EU Law: The Academic Lawyer’s
Path Before and After Bosman. . .............................. 233
Stephen Weatherill

xi


http://dx.doi.org/10.1007/978-94-6265-120-3_1
http://dx.doi.org/10.1007/978-94-6265-120-3_2
http://dx.doi.org/10.1007/978-94-6265-120-3_3
http://dx.doi.org/10.1007/978-94-6265-120-3_4
http://dx.doi.org/10.1007/978-94-6265-120-3_4
http://dx.doi.org/10.1007/978-94-6265-120-3_5
http://dx.doi.org/10.1007/978-94-6265-120-3_5
http://dx.doi.org/10.1007/978-94-6265-120-3_6
http://dx.doi.org/10.1007/978-94-6265-120-3_7
http://dx.doi.org/10.1007/978-94-6265-120-3_8
http://dx.doi.org/10.1007/978-94-6265-120-3_8
http://dx.doi.org/10.1007/978-94-6265-120-3_9
http://dx.doi.org/10.1007/978-94-6265-120-3_9
http://dx.doi.org/10.1007/978-94-6265-120-3_10
http://dx.doi.org/10.1007/978-94-6265-120-3_10

Editors and Contributors

About the Editors

Antoine Duval is a Senior Researcher for International and European Sports Law
at the T.M.C. Asser Instituut in The Hague. He defended his Ph.D. on the interaction
between Lex Sportiva and EU Law at the European University Institute in Florence
in 2015, where he was the conveyor of the Transnational Law Working Group. His
research focuses mainly on the place of law in a transnational context and he uses
lex sportiva as a case study. He is the editor of the ASSER International Sports Law
Blog and co-editor of the Yearbook of International Sports Arbitration.

Ben Van Rompuy is a senior researcher at the T.M.C. Asser Instituut, where
he heads the ASSER International Sports Law Centre, and he is also a Visiting
Professor of Competition Policy at the Free University of Brussels (VUB). His main
research interests lie in the field of EU competition law and internal market law,
with a specific focus on its application in the media and sports sectors. He has pub-
lished widely in this area and frequently acts as a legal expert for media companies,
sports associations, athletes, and public authorities. He holds a Ph.D. in law from
the VUB (on the role of non-economic public policy considerations in EU antitrust
law enforcement) and held visiting scholar positions at Georgetown University and
New York University.

Contributors

Mattias Derlén LL.M., LL.D. is a Senior Lecturer and Associate Professor at the
Department of Law, Umea University, Sweden. His areas of interest include law
and language, constitutional EU law, and empirical legal research. In the area of law
and language he is mainly interested in multilingual interpretation of EU law from
a practical legal perspective. His recent interests include multilingual interpreta-
tion of the case law of the Court of Justice of the European Union as well as issues

Xiii



Xiv Editors and Contributors

of legal integration. In the area of empirical legal research he is part of two large,
interdisciplinary research projects, where methods from example network analysis
are used to analyse the case law of the Court of Justice as well as Swedish courts.

Borja Garcia is a senior lecturer in sport management and policy at Loughborough
University (United Kingdom). He is an expert in European Union sports policy,
which he has researched with an agenda-setting theoretical framework, and the im-
pact of EU policies and regulations on the governance of professional sport, es-
pecially football. He has published extensively in international academic journals,
such as Journal of European Public Policy, Public Administration or the Journal
of European Integration. He was one of the principal investigators of the ground-
breaking FREE (Football Research in an Enlarged Europe) Project, funded by the
European Commission’s FP7. Moreover, he is one of the founding members of the
Association for the Study of Sport and the European Union. His research was a pio-
neer in applying political sciences concepts to the study of EU sport law and policy,
showing new lights on the dynamics of the interplay between professional football
stakeholders and the institutions of the European Union.

Simon Gardiner is a Professor of International Sports Law at Leeds Becket
University and has worked at a number of universities in the UK and in Australia
including Middlesex University and Griffith University in Queensland. He has been
an active researcher in the area of sports law for over twenty years and has an in-
ternational reputation. His particular research interests include sports governance
and the regulation of sports-related corruption, racism in sport and the construction
of national identity and athlete mobility in sport. He has been involved in funded
research projects and consultancy for a range of sports bodies and has worked with
the European Union concerning a number of projects. He is widely published includ-
ing lead author and editor of the UK’s principal student-targeted textbook, namely
Gardiner et al, Sports Law that is due to be published in its fifth edition in 2016.

Arnout Geeraert is a Post-Doctoral Fellow at Leuven International and European
Studies (LINES), University of Leuven, Belgium. He develops the Sports Governance
Observer for Play the Game/ Danish Institute for Sports Studies. His current work ex-
plores the role of the European Union in international sport through different theoreti-
cal lenses and looks into elements of good governance in sport organisations in general.

Johan Lindholm LL.M., LL.D. is a Professor of Law at Umea University, Swe-
den, where he teaches and does research in the fields of constitutional law, European
Union law, sports law, and empirical legal studies. He is an author and editor of
several books in these fields, including both research monographs and text books.
He continues to publish frequently and wildly, including articles in leading interna-
tional journals such as Common Market Law Review, European Law Review, Co-
lumbia Journal of European Union Law, and the International Sports Law Journal.

Richard Parrish is the Director of the Centre for Sports Law Research at Edge Hill
University in the UK. He has provided sports law and policy advice to the European
Union and European governments through his membership of the European Commission’s



Editors and Contributors XV

High Level Expert Group on Sports Diplomacy, the Commission’s Group of Independ-
ent Sports Experts and his participation in the EU’s TAIEX programme. He was also
Specialist Adviser to the House of Lords Inquiry into Grassroots Sport and the Euro-
pean Union (2010/11). He has authored a number of influential reports for the European
Parliament and the European Commission, including the main reports into nationality
discrimination in Olympic sports and European football. He is the author of two mono-
graphs and three edited collections exploring the interface between sport and EU law. He
is the Honorary Chair of the Association for the Study of Sport and the European Union.
He is an editorial board member of the International Sports Law Journal, the Interna-
tional Journal of Sports Policy and Politics, Sport and the Law Journal and the European
Sports Law and Policy Bulletin.

Katarina Pijetlovic is a Senior Lecturer in EU law and sports law at Liverpool
Hope University. She is the author of “EU Sports Law and Breakaway Leagues
in Football” (2015), an editorial board member at LawInSport.com, and a peer-
reviewer for the International Sports Law Journal. She is the receiver of numerous
academic awards and distinctions, and regularly presents at international conferenc-
es and seminars on various topics of EU and international sports law. Dr. Pijetlovic
occasionally acts as a legal representative of athletes, clubs, and leagues. Previously,
she served as a researcher in EU competition and sports law at the University of
Helsinki, a lecturer in EU law at Tallinn University of Technology, and a visiting
scholar in sports law at St. John’s University, in New York.

Oskar van Maren is a Researcher for International and European Sports Law at
the T.M.C. Asser Instituut in The Hague. He holds an LL.M in European law from
Leiden University (The Netherlands) and wrote a master thesis on EU State aid
rules and Spanish football. His academic interest lies mainly in the involvement of
EU law in sport. He is the managing editor of the International Sports Law Journal
and editor of the ASSER International Sports Law Blog.

Stephen Weatherill is the Jacques Delors Professor of European Law in the
University of Oxford. He also serves as the Deputy Director for European Law
in the Institute of European and Comparative Law, and is a Fellow of Somerville
College. His research interests embrace the field of European Law in its widest sense,
although his published work is predominantly concerned with European Union trade
law. He has been writing about sports law in Europe for almost thirty years now.

Roger Welch Ph.D., LLM, LLB was, until 2010, a principal lecturer in employment
law in the Business School at the University of Portsmouth, where he is now a visiting
research fellow. He has written extensively on collective and individual employment
rights, and is the lead author of Employment Law (with Caroline Strevens), published
by Pearson in its Living Law series. He is an original and ongoing author of Sports
Law, edited by Simon Gardener and published by Routlege. With Simon Gardiner, he
has written extensively on employment contracts in professional sport with particular
emphasis on the ongoing legacy of the Bosman ruling in the contexts of player mo-
bility, the regulation of transfer systems and the compatibility of player nationality
quotas with European Union law.



Abbreviations

ACP
AG
BER
CAS
CJEU
DG
DRC
ECA
ECB
EEA
EEC Treaty

ELPA

EP
EPFL
EUR
FFP
FIA
FIFA
FIFPro

FOA
Gl4
GBER
INEA
10C

ISC

ITC
MOTOE

African, Caribbean and Pacific Group of States

Advocate General

Block Exemption Regulation

Court of Arbitration for Sport

Court of Justice of the European Union

Directorate General

(FIFA) Dispute Resolution Chamber

European Club Association

England and Wales Cricket Board

European Economic Area

Treaty establishing the European Economic Community (Treaty
of Rome)

Elliniki Leskhi Aftokinitou kai Periigiseon (Greek Automobile
and Touring Club)

European Parliament

European Professional Football Leagues

Euros

Financial Fair Play

Fédération Internationale de I’ Automobile

Fédération Internationale de Football Association
Fédération Internationale des Associations de Footballeurs
Professionnels

Formula One Administration Ltd

Group of 14 European football clubs

General Block Exemption Regulation

Institute for European Affairs

International Olympic Committee

International Sportsworld Communicators

International Transfer Certificate

Motosykletistiki Omospondia Ellados NPID (Greek Motorcycling
Federation)

XVii



XViii

MRSPC
NYC
PA
PFA
PFSC
PSC
RSTP
SGB
SME
TFEU
UCI
UEFA

Abbreviations

Minimum Requirements in Standard Player Contracts
New York Convention

Principal-agent

Professional Footballers’ Association

(UEFA) Professional Football Strategy Council
Players Status Committee

(FIFA) Regulations on the Status and Transfer of Players
Sports Governing Body

Small and Medium-sized Enterprise

Treaty on the Functioning of the European Union
Union Cycliste Internationale

Union Européenne de Football Association



	Series Information
	Foreword
	Contents
	Editors and Contributors
	Abbreviations

